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 1.  TIME:  9:00   CASE#: MSC15-00620 
CASE NAME: PACELLO VS. MERITAGE HOMES 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY TIMBERLAKE CABINETRY 
* TENTATIVE RULING: * 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 
192 Cal.App.3d 1251, 1261 “[W]hen no one objects, the barebones motion which sets forth the 
ground of good faith, accompanied by a declaration which sets forth a brief background of the 
case is sufficient.”]) 

  

 2.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY McHALE ENGINEERING, INC. 
* TENTATIVE RULING: * 
 
Hearing required. 

A. Background 

The Allards contracted with a variety of parties to build a custom home in Diablo, 

including Trademark Homes as general contractor, and McHale Engineering to provide 

engineering services.  Trademark sued the Allards for failure to pay sums due under the 

contract.  The Allards cross-complained against Trademark and a variety of parties, not 

including McHale Engineering.  Trademark, however, filed its own cross-complaint naming its 

subcontractors, including McHale Engineering.  Trademark’s claims against McHale are 

indemnity, equitable indemnity, and contribution. 

After some expert reports were obtained and discovery taken, two experts (Peter Curry 

and Glen Tofani), opined that McHale’s work met the standard of care. The Allards and McHale 

then reached a settlement for $23,500 (borne by McHale’s insurance carrier), and McHale’s 

release of the Allards from their obligation to defend and indemnify, valued at $53,193.21 in 

defense costs. 

The Allards and McHale seek a determination that the settlement is in good faith, 

pursuant to Code of Civil Procedure section 877.6.  Their motion sets out information 

concerning the claims and the settlement that would be far more than sufficient if there were no 

opposition.  (See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 

“[W]hen no one objects, the barebones motion which sets forth the ground of good faith, 

accompanied by a declaration which sets forth a brief background of the case is sufficient.”])   

But there is opposition, by Trademark.  Once a non-settling party contests the motion, 

the moving party must make an appropriate showing that the required factors are established.  

(Id.) 
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B. Threshold Issues 

As a threshold matter, the Court notes that the fact that McHale has not been sued by 

the Allards does not bar the application of section 877.6.  (Widson v. Int'l Harvester Co. (1984) 

153 Cal.App.3d 45, 57; Fisher v. Superior Court (1980) 103 Cal.App.3d 434, 441.)  Thus, even 

though McHale is not a defendant in the Allards’ cross-complaint, but only in Trademark’s cross-

complaint for contribution and indemnity, the ordinary good faith settlement process applies. 

 Trademark points to the contract between McHale and the Allards, which limits 

McHale’s liability to the total fee for design services.  Thus, Trademark argues, the settlement is 

not a good faith representation of the actual liability of McHale in the litigation, but a reflection of 

the effect of the contractual limitation on liability to the Allards.  But the effect of approval of this 

motion would be to extinguish McHale’s potential liability to Trademark, which is not subject to 

that provision.   

Trademark relies on TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 

Cal.App.4th 159.  In that case, the Court of Appeal reversed a trial court’s approval of a good 

faith settlement where the court’s determination was based on a contractual clause limiting 

liability rather than the subcontractor’s potential share of liability to the general contractor.  TSI 

Seismic does not appear to require that the settlement be disapproved, it simply makes clear 

that the basis for a good faith determination must be the potential liability to the general 

contractor, not the ceiling on liability provided in the contract.  Reviewing the motion and the 

reply, however, the moving parties do not rely on the liability limit, they instead address the 

potential overall liability, arguing that the facts show that in all likelihood, McHale has no liability 

at all.   

  The moving parties also argue that the Court must consider the value of the release of 

the duty to defend and indemnify, which raises the value to about three times the contractual 

liability limit.  Further, they argue that there is no evidence that McHale was negligent. 

C. Reasonableness of the Settlement. 

Which simply leads the Court back to the real issue: notwithstanding the contractual 

liability limit, is the settlement amount reasonable based on McHale’s potential liability in the 

case?  The Tech-Bilt factors are well known: approximation of liability and the settlor’s share; 

the amount paid; recognition that a settlor should pay less in settlement than after trial; 

allocation of proceeds among plaintiffs; the settlor’s financial condition; and evidence of 

collusion, fraud, or tortious conduct among the settling parties.  (Tech-Bilt, Inc. v. Woodward-

Clyde & Assocs. (1985) 38 Cal.3d 488, 499.) 

Trademark asserts that there are two specific areas where McHale’s alleged failures led 

to damages:  the grade beams at the loggia and the exterior retaining walls. 

Apparently, grade beams are horizontal beams laid in the foundation, connecting pile 

caps or caissons.  According to Trademark, the geotechnical engineer specified that the grade 

beams should be no more than 8 inches wide, yet McHale specified either 30 inch or 12 inch 

grade beams (in different spots).  (Lawrence Keil Declaration.)  Trademark argues that this 
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created more surface area for soils to press up on, creating more cracking, and accounting for 

$458,363 of the Allards’ claims.  (See Houghton Declaration.) 

McHale objects to the Keil Declaration, largely on the ground that it does not establish 

his qualifications as an expert, and does not show sufficient foundation for his opinion.  It does 

establish that he is a licensed civil and structural engineer, which is sufficient qualification to 

read and interpret construction specifications and drawings.  Thus, he can state that the 

specifications provided by McHale (see Paragraphs 3-9) do not match those stated in the letter 

from Mr. Justiniano, the soils engineer.  To that extent, the objections are overruled.  To the 

extent he offers other opinions (including the reasons for the 8” specification, as set forth in 

Paragraph 10), the objection is sustained. 

As to exterior retaining walls surrounding the swimming pool, McHale and the Allards 

assert that any services with respect to those walls was not within the scope of their contract.  

Trademark asserts, however, that in fact McHale did provide plans and specifications for those 

retaining walls, that the specifications were not adequate, and that those specifications were 

followed by a subsequent contractor.  Trademark claims that the retaining walls moved, 

damaging “uphill improvements,” in the amount of $867,082.  To the extent this work was 

outside the scope of the contract, the liability limitation would not apply, Trademark argues. 

McHale responds that the case actually presents no issues concerning the grade beams 

at the loggia, because no damage arose from their placement.  He also asserts that others 

made subsequent changes to his specifications. 

Trademark has provided an estimate of total damages related to retaining walls and the 

loggia grade beams, so it does not agree that their placement did not lead to any damages.  

Trademark has not offered any estimate of the proportion of the damage arising from the loggia 

grade beams or the retaining walls for which McHale might be held liable. 

There is no evidence of collusion or fraud.  There has been substantial discovery, thus 

the parties’ knowledge of the strength of the claims is relatively high. 

It is not the Court’s function at this stage to resolve the merits of the claims.  Trademark 

relies on the Lawrence Keil Declaration, which asserts that McHale’s plans did not conform to 

the specifications he had been given.  McHale relies on Peter Curry and Glen Tofani, each of 

whom states that McHale’s work met the standard of care and that the project was not built to 

the plans (which was the cause of any problems).  Mr. Curry’s description (see Curry Dec., Par 

36), and Mr. Tofani’s description (Tofani Dec., Par. 26), frankly are somewhat opaque (at least 

to the Court as a layperson), such that it is difficult to ascertain the full extent of the 

disagreement with Mr. Keil.  Resolution of the dispute among experts (albeit only to determine 

whether the settlement is reasonable, not to forecast the actual result at trial) is necessary to the 

decision on the motion.  Accordingly, the Court requests that counsel be prepared to assist the 

Court in understanding the views of the experts.  (This will not involve actual testimony of 

either expert.) 
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 3.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ  VS.  ALS 
HEARING ON MOTION FOR CLASS NOTICE 
FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 
See Line 4. 

  

 4.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ  VS.  ALS 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCS AND ELECTRONICALLY 
STORED INFORMATION  /  FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 

In this certified class action, plaintiff seeks to require defendant to produce names and 

addresses necessary to provide notice to the class, and that defendant be required to bear all 

costs of class notice.  Specifically, the pending motion seeks to compel defendant to produce 

further documents in response to Requests 1 and 2 in Plaintiff’s Third Amended Notice of 

Deposition of a Person Most Knowledgeable on specified topics. 

ALS provides collection services to Homeowners’ Associations in collecting debts from 

HOA members, and plaintiffs allege that ALS has violated various laws in the course of doing 

so.  Plaintiff moves for an order compelling notice to the class, which was certified by order of 

the Court dated August 27, 2018.  In order to provide mailed class notice, plaintiffs must obtain 

the names and addresses of the class members, based on information contained in ALS files.  

For a number of reasons, ALS asserts that it cannot provide this information.  The issue has 

been the subject of at least one Case Management Conference with the Court and an Informal 

Discovery Conference. 

1. Ability to Generate the Information  

ALS does not deny that the information concerning the names and addresses of the 

class members exists.  It contends that it cannot generate the information for two reasons:  (1) 

the information can be obtained only through a third-party vendor, Collectronics, to which it has 

conveyed the data; and (2) the information cannot be retrieved from the electronically stored 

information. 

As to the first issue, ALS is correct that it cannot be compelled to provide information that 

is not within its possession or control.  It has failed, however, to establish that it does not control 

the information.  As the Court has expressed (more than once), it seems unlikely that ALS 

entered into a contract with a data services provider that actually made the information the third 

party’s property or otherwise precluded ALS from obtaining its own proprietary information back 

from the third party.  Moreover, Collectronics itself maintains that the information belongs to 

ALS, and therefore it will provide information only with ALS authorization.   
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As to the second issue, ALS has established only that the information in question cannot 

be obtained through any existing query or report, not that it cannot be obtained.  Again, the 

Court has expressed concern about this more once, asking ALS to provide competent evidence 

that the information cannot be obtained at all (or only with extreme difficulty), but no such 

information has been provided.  Simply put, it does not seem plausible that a database 

configured for the purpose (in part) of enabling ALS to communicate with the alleged debtors 

cannot be queried in a manner that will generate a list of the names and addresses of the 

people with whom it is designed to communicate. 

Thus, the Court requested that ALS provide any contract or other document showing that 

it does not control the information.  Initially, ALS did not do so, but eventually filed supplemental 

material, which indicates as follows.  Under the contract between ALS Lien Services and 

Collectronics, ALS has provided data to Collectronics, and Collectronics has created the “Asset 

Recovery Management System” (“ARMS”), which allows ALS to get access to an internet portal 

“whereby the end user interfaces with the ARMS database through designated tasks.”  (Dec. of 

Lance Williams, Par. 2.)  ALS can access the data only through the web portal designed by 

Collectronics.  The current programs provided would not generate a list of names and 

addresses.   Mr. Williams, Chief Financial Officer of Collectronics, states that states that 

“Collectronics is not willing, for any price to produce a list of names and full addresses with 

account numbers as I have been informed has been requested by the California Court.”  (He 

does not say that it cannot be done, or would be particularly expensive.)  The basis for and the 

full extent of the statement are not clear.  If the problem is simply the account numbers, it is not 

clear whether it is necessary to have the account numbers, rather than just the names and 

addresses (and possibly some part of the account numbers).   If he is saying that the 

Collectronics will not honor any such request from ALS, then how to pursue the matter is up to 

ALS.  At this point, since there is no subpoena to Collectronics, this Court does not have any 

authority to issue any order directly to Collectronics, and the Court will not interpret the 

statement as meaning that Collectronics would not comply with an order of the Court. 

Another alternative considered has been to have Collectronics return the raw data, so 

that ALS can write its own program to generate the list.  The contract, however, provides that 

raw data can be returned to ALS only when the contract is terminated.  (Williams Dec., Par. 4.)  

Presumably, terminating the contract would be quite burdensome for ALS, and the Court is not 

inclined to require ALS to terminate its contract in order to respond to this discovery request.  In 

addition, if ALS attempted to “reverse engineer” the existing program to provide the information, 

it might violate trade secret and contractual provisions.  Thus, the Court does not expect ALS to 

do that. 

Subject to the ability to develop some more responsive method through Collectronics, 

where this leaves ALS is that it has written a contract with its third-party data handler that in 

effect has boxed it in, such that it cannot feasibly accomplish what otherwise would be a 

relatively easy task.  In analyzing the relative burdensomeness of the request, the Court 

considers that this circumstance is not inherent in the request, but was created by ALS’s own 

actions, in agreeing to a contract with these terms. 
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The remaining alternative, then, is described as follows:  Each record in the current data 

base accessed by ALS contains the names and addresses of the homeowners in question, and 

a list could be created by going through each record and creating a “screen shot” of the needed 

information.  (Declaration of Aram Homampour, Par. 5.)  This would take four minutes per 

account.  (Id., Par. 6.)  Extrapolating that out to 11,000 records, and considering the wage costs 

of hiring a temporary employee, this would cost $28,267.20.   

2. Duty to Produce Information 

When a party receiving a document request claims that that a request for production of 

documents cannot be provided because electronically stored information is not reasonably 

accessible because of undue burden or expense, it bears the burden on that issue.  (C.C.P. 

§ 2031.310(d).)  The Court may however, consider requiring the requesting party to pay the 

expense of the discovery.  (C.C.P. § 2031.310(f).  See also Toshiba America Electronic 

Components v. Superior Court (2004) 124 Cal.App.4th 762.)  As the court noted in Vasquez v. 

California School of Culinary Arts, Inc.  (2014) 230 Cal.App.4th 35, 42, the duty to produce 

documents includes a duty to create new computer code to extract information from existing 

information systems. 

In Toshiba, supra, at 765, a cost of $1.9 million was not considered unduly 

burdensome.  In Vasquez, supra, $18,000 was not considered unduly burdensome for a 

third party (Sally Mae) to pay in order to identify less than 1,000 student class members who 

had received school loans. 

Given that there are 11,000 accounts involved, the cost is less than $2.80 per account.  

In the context of the claims in this case (and given the funds expended in contesting the 

request), this amount is not unduly burdensome.  In addition, while ALS asserts that this would 

require 5.9 months, their analysis presupposes that they hire one temporary employee to carry it 

out.  Hiring four or five temporary employees would shorten the time proportionately without 

significantly increasing the expense.   

3. Cost of Responding 

The general rule is that the responding party bears the expense in responding to 

discovery requests.  (San Diego Unified Port District v. Douglas E. Barnhart, Inc. (2002) 95 

Cal.App.4th 1400, 1404.)  But there are exceptions, including Code of Civil Procedure section 

2031.280(e), which provides that “[i]f necessary, the responding party at the reasonable 

expense of the demanding party shall, through detection devices, translate any data 

compilations included in the demand into reasonably usable form.” (Emphasis added.)  See also 

Toshiba America Electronic Components v. Superior Court (2004) 124 Cal.App.4th 762, [section 

required shifting of $1.9 million cost to demanding party, without showing of undue burden and 

expense].)  That court also noted that this applied only to “reasonable” expenses that are 

“necessary” to obtain usable data.  This section, however, must be read in conjunction with 

section 2031.310(f), which governs motions to compel production of electronically stored 

information, and provides that where the “court finds good cause for the production of 

electronically stored information from a source that is not reasonably accessible, the court may 
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set conditions for the discovery of the electronically stored information, including allocation of 

the expense of discovery.”  (That language was not added to the Discovery Act until 2009, thus 

the Toshiba court did not have to harmonize the two provisions.)  Thus, the more recent 

provision contemplates that the court has some discretion in the matter. 

At least arguably, either the manual method or any other computerized method 

constitutes a translation of data compilations. 

Ordinarily, the Court would be inclined, based on Toshiba, to require that plaintiff bear 

the cost, but in exercising the discretion conferred by section 2031.310(f), the Court orders that 

the expenses be shared.  In essence, the reason why the task is more expensive than it 

otherwise might be is because of the manner in which Defendant has structured its contract with 

Collectronics.  Plaintiff should not bear the entire cost of those decisions. 

Defendant argues that the burden and expense is not justified by the nature of the case.  

This argument essentially asks the Court to accept Defendant’s claim that the case has no 

merit, and that a class should not have been certified.  The Court cannot do so at this point.  

Again, the matter concerns an ordinary and typical request in a class action suit — names and 

addresses of the potential class members — so that notice can be provided. 

Under the circumstances, however, the Court will require the parties to share the 

reasonable costs of recovering the information, as described in more detail below. 

4. Cost of notice 

The issue of which side pays the cost of actually providing the notice, once the names 

and addresses are provided, is different.  Ordinarily, the plaintiff pays the costs of notice to the 

class, and there appears to be no particular reason to depart from that requirement here.  

5. Sanctions 

Under Code of Civil Procedure section 2031.310(h), fees are awarded against the losing 

party on a discovery motion unless the losing party “acted with substantial justification or hat 

other circumstances make the imposition of the sanction unjust.”  Plaintiff seeks sanctions in the 

amount of $32,555. 

This motion and the informal discovery conferences that have preceded it involve some 

difficult issues.  Nonetheless, defendant has drawn out this issue over three different hearings, 

and did not initially produce the information needed to justify its position.  Defendant’s position 

has not been consistent throughout the proceedings.  Initially, it said it no longer had possession 

or control of the information.  The Court had to prod defendant to provide more information 

concerning whether the information actually was available, and the information was not provided 

the first time the Court requested it.  Accordingly, the Court concludes that at least a part of 

defendant’s actions here has not been with substantial justification, and awards a sanction of 

$7,500. 

6.  Conclusion 
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Accordingly, the Court orders as follows: 

(1) Defendant shall produce, in electronic format, a list of the names and mailing 

addresses of the putative class members, within sixty days of entry of this order.            

(2) After production of the information, defendant shall submit documentation of its 

actual expenses in producing the documents, half of which shall be paid by plaintiff, 

if they are reasonable.  Expenses less than $28,000 will be presumed to be 

reasonable, based on defendant’s prior estimates.  If defendant is able to reach an 

agreement with Collectronics to produce the information at a lesser cost, only that 

amount shall be shared. 

(3) The parties shall meet and confer on the terms of class notice, which is to be 

provided as soon as practicable after the necessary information is obtained.  Plaintiff 

will bear the cost of providing notice. 

  

 5.  TIME:  9:00   CASE#: MSC18-01132 
CASE NAME: SCHWENDEMAN VS. TRAVEL STAFF 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CONNIE SCHWENDEMAN 
* TENTATIVE RULING: * 
 
Motion withdrawn at the request of the moving party on 6/20/19. 

  

 6.  TIME:  9:00   CASE#: MSC18-01470 
CASE NAME: ELMES VS. PEURACH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MAXIMILIAN SCHEDER-BIESCHIN, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for judicial notice is granted.  Defendants’ demurrer is sustained with 
leave to amend.  Plaintiffs shall file any further amended complaint on or before July 26, 2019.  
The basis for this ruling is as follows. 
 
 Governing Law.  Ekso Bionics is a Nevada corporation, and the parties agree that 
Nevada law provides the legal standard for when a pre-suit demand on the board of directors is 
excused.  Under Nevada law, and because there is no board-considered transaction at issue, 
the applicable standard is that articulated by the Delaware Supreme Court in its Rales decision: 
Rales v. Blasband  (Del. 1993) 634 A.2d 927, 936.  (Kahn v. Dodds (In re AMERCO Derivative 
Litig.) (2011) 127 Nev. 196, 218-219.) 
 
 Under Rales, the court must evaluate whether particularized facts in the shareholder 
derivative complaint raise a reasonable doubt that the board of directors would be able to 
exercise its independent and disinterested business judgment in responding to a demand.  
Such doubts about impartiality can be raised by the following types of particularized facts: 
(1) facts indicating that a majority of the board would be materially affected, either to their 
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benefit or detriment, by a decision of the board, in a manner not shared by the corporation and 
the stockholders, or; (2) facts demonstrating that the majority is “beholden to” others who would 
be liable.  The mere threat of liability through approval of the wrongdoing or other participation 
is not enough to satisfy the demand futility pleading requirements.  (Kahn, supra, 127 Nev. 
196, 219.) 
 
 Participation In Wrongdoing.  Plaintiffs have not alleged specific facts showing the 
kind of misconduct that would support liability on the part of any of the four pertinent directors: 
Ms. Hamilton, Mr. Sherman, Mr. Stern, and Dr. Wang.  (Consolidated Complaint, ¶ 56 and ¶ 62.  
See, Shoen v. SAC Holding Corp. (2006) 122 Nev. 621, 640 [“interestedness because of 
potential liability can be shown only in those ‘rare case[s] . . . where defendants' actions were so 
egregious that a substantial likelihood of director liability exists’”].  See also, Desimone v. 
Barrows (Del.Ch. 2007) 924 A.2d 908, 940.) 
 

False Statements.  Plaintiffs have not alleged specific facts showing that any of the four 
pertinent directors was responsible for making any alleged false statements, or knew that the 
subject statements were false.  (Consolidated Complaint, ¶ 57, ¶ 59, ¶ 62, and ¶ 64.  See, In re 
Citigroup Inc. S'holder Derivative Litig. (Del.Ch. 2009) 964 A.2d 106, 133-135 and fn. 88; 
Guttman v. Jen-Hsun Huang (Del.Ch. 2003) 823 A.2d 492, 498-499 and 505-507.) 

 
The “Beholden To” Doctrine.  Plaintiffs have not alleged specific facts showing that 

three of the four pertinent directors were “beholden to” someone else in a way that would be 
disqualifying.  (Consolidated Complaint, ¶ 58.  See, La. Mun. Police Emples. Ret. Sys. v. Wynn 
(9th Cir. 2016) 829 F.3d 1048, 1058-61; Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. 
Stewart (Del.Ch. 2003) 833 A.2d 961, 979-982.)  The status of Dr. Wang is discussed 
separately below. 

 
Personal Benefit.  Plaintiffs have not alleged specific facts showing that any of the four 

pertinent directors received a personal benefit from the alleged wrongdoing.  (Consolidated 
Complaint, ¶ 60.  See, Freedman v. Mulva (D.Del. Mar. 12, 2014, Civil Action No. 11-686-LPS-
SRF) 2014 U.S.Dist.LEXIS 31778, at *8 [“a director is not financially interested solely because 
he receives customary compensation for his board service”].) 

 
Audit Committee.  Plaintiffs have not alleged specific facts showing that membership on 

the audit committee put Mr. Sherman and Mr. Stern on notice of the alleged wrongdoing.  
(Consolidated Complaint, ¶ 61.  See, South v. Baker (Del.Ch. 2012) 62 A.3d 1, 17 [“an 
allegation that the underlying cause of a corporate trauma falls within the delegated authority of 
a board committee does not support an inference that the directors on that committee knew of 
and consciously disregarded the problem”].) 

 
Dr. Wang.  Plaintiffs’ request for judicial notice adequately establishes that Dr. Wang 

was not disinterested, because his wholly owned consulting company had a lucrative contract 
with Ekso Bionics.  (RJN, Exh. 2.)  This contract creates a reasonable inference that Dr. Wang 
would be reluctant to authorize a lawsuit against his fellow board members, given the potential 
for the board to authorize future contracts.  (See, Sandys v. Pincus (Del. 2016) 152 A.3d 124, 
131-134.)  However, this finding as to Dr. Wang results in only two disqualified directors, which 
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is not a majority. 

  

 7.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
HEARING ON MOTION TO COMPEL FURTHER RESPS. TO SPECIAL INTERROGS.  (Set 1) 
FILED BY DIEGO MONTANO 
* TENTATIVE RULING: * 
 
              Plaintiff has filed three separate motions to compel further responses to discovery: (1) 

to compel further responses to the First Set of Production of Documents and require distribution 

of Belaire-West notice; (2) to compel Further responses to Special Interrogatories, Set One; and 

(3) to compel Defendant to Appear for Deposition.  (Lines 7, 8, and 9.)  The motions are granted 

in part and denied in part, as set forth below. 

 To a significant extent, the issues raised in deciding these motions have been addressed 

by the Court in its previous denial of Defendant’s motion for a productive order.  The parties are 

referred to that order, and it will not be restated here.  These motions, however, raise some 

specific issues not encompassed in the prior order. 

Motion to Compel Further Responses to Requests for Production of Documents, 

Set One and to Order Distribution of Belaire-West Notice: 

Requests 2, 7, and 17 seek a list of aggrieved employees, with identification, contact 

information, etc.   To the extent that this seeks only the information needed to prepare the 

Belaire-West notice, it is granted. To the extent it seek other information personal to the 

employees, it is denied.  After all, the purpose of the Belaire-West notice is to determine 

whether the employees wish to allow Plaintiff and his counsel to see that information.  As to the 

employee handbook (Requests 13 and 14), to the extent that there are provisions that have 

nothing to do with the issues in this case, the entire handbook need not be produced, but 

defendant bears the burden of assuring that everything necessary is produced, and it may be 

easier to simply produce the entire handbook.  Thus, as to Requests 13 and 14, the motion is 

granted in part and denied in part.  Defendant is to serve supplemental responses within ten 

days of the effective date of this order. 

 Motion to Compel Further Response to Special Interrogatories: 

Plaintiff seeks to compel further responses to Special Interrogatories 4 through 15.  

Defendant asserts that these request are “temporally overbroad,” because they seek responses 

going back to July 31, 2017, while the notice to the LWDA was not submitted until August 6, 

2018.  The relevant time period, however, is based on the date one year before the filing of the 

complaint, not based on the notice to the LWDA.  This objection is not valid.  Beyond that issue, 

it is not clear to the Court which responses (to the more tailored requests) are still in dispute.  
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Accordingly, the motion is granted to the extent that the responses only provided information 

going back to August 6, 2018, and is otherwise denied.  Defendant is to serve supplemental 

responses within ten days of the effective date of this order. 

Motion to compel deposition:   

The issues apparently concern four of the designated topics: (1) explanation of 

Defendant’s pay codes; (2) Defendant’s compensation structures, (3) location and custody of 

policy documents; and (4) the author of Defendant’s policy documents (topics 2, 3, 13, and 16). 

In the interest of efficiency, this deposition would be better taken after the responses to 

the requests for production of documents and responses to interrogatories have been served.  

Accordingly, the Court will stay this motion.   

In the interim, Plaintiff should consider narrowing the requests in some respects, 

because the identified subjects are not limited to the particular violations alleged by Plaintiff in 

the action.  While the allegations are broad, they do not cover everything.   

Effective Date of Orders: 

As discussed with the Court and set forth in the Case Management Conference 

Statement, Defendant is preparing a petition for writ of mandate concerning the Court’s denial of 

its motion for a protective order, issued June 21, 2019.  The Court hereby stays the effective 

date of the motions to compel to July 30, 2019, with the exception of the order re Belaire-West 

notice.  As to Belaire-West notice, the parties the parties will report on the current status of 

those issues at the Case Management Conference.  If they have not agreed, they shall make a 

further submission setting forth the areas of agreement and the areas of dispute no later than 

July 8, 2019, after which the Court will consider the requests and issue an order.  

Sanctions: 

Most of the dispute on these individual motions concerns Defendant’s underlying 

objections as set forth in its motion for a protective order.  Absent that dispute, the issues likely 

would have been resolved.  While the Court has ruled against Defendant’s position, that position 

is substantially justified.  Accordingly, all sanction requests are denied. 
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 8.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
HEARING ON MOTION TO COMPEL PMK DEPOSITION 
AND SANCTION, FILED BY DIEGO MONTANO 
* TENTATIVE RULING: * 
 
See line 7. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
HEARING ON MOTION TO COMPEL FURTHER RESP. TO REQUEST FOR PROD.  (Set 1) 
FILED BY DIEGO MONTANO 
* TENTATIVE RULING: * 
 
See line 7. 
 

  

10.  TIME:  9:00   CASE#: MSL19-02344 
CASE NAME: BAXTER  VS.  BILL LYONS CRUSHERSALES, INC. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT 
FILED BY MANHEIM AUTOMOTIVE DEALER SERVICES, INC. 
* TENTATIVE RULING: * 
 
Defendant Manheim Automotive Dealer Services, Inc. (erroneously named as “Manheim 
Automotive Dealerservices, Inc.”), moves to quash service of summons on the grounds that 
(1) the State of California lacks either general or specific jurisdiction over it, because it does not 
reside in California or do business in California, and that the transactions at issue in the case 
were not performed in California; and (2) service of summons was defective.  The filing of the 
motion places the burden on plaintiff to submit evidence showing the existence of minimum 
contacts with the State of California sufficient to confer personal jurisdiction.  (Floveyor Int’l v. 
Superior Ct. (1997) 59 Cal.App.4th 789, 793-794; Shisler v. Sanfer Sports Cars, Inc.  (2006) 146 
Cal.App.4th 1254, 1261-1262.)  Plaintiff has filed no opposition, therefore the motion is granted. 

  

11.  TIME:  9:00   CASE#: MSN19-0616 
CASE NAME: 1147 CAREY DR.  VS.  CITY OF CONCORD 
HEARING ON CITY OF CONCORD CITATION APPEAL (1147 CAREY DR.) 
* TENTATIVE RULING: * 
 
Hearing required.  There are significant issues as to whether the Court can proceed based on 
the current state of the record.   
 
Petitioner “1147 Carey Drive” appeals an administrative fine imposed by the City of Concord, 
pursuant Government Code section 53069.4.  The City has not filed a response.   
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First, the Court notes that the citation was issued to Twin Cedars LLC, not to 1147 Carey Drive, 
or to the individual signing the petition, Marnie Sheehan Carter.  (Moreover, since the Court has 
no indication that Ms. Carter is an attorney, she cannot represent a corporation.) 
 
Second, the petition may be untimely.  The order denying the administrative appeal is dated 
February 27, 2019, while the petition was not filed until March 26, 2019.  Government Code 
section 53069.4(b)(1) requires the petition to be filed within 20 days after service of the final 
administrative order.  The copy of the order attached to the petition does not show the date of 
service of the order. 
 
Third, it is not clear whether the Court has the complete record from the administrative 
proceeding.  Government Code section 53069.4(b)(2) requires that the court “request that the 
local agency’s file on the case be forwarded to the court, to be received within 15 days of the 
request.”  The Court hereby makes the request. 
 
As to the merits, based on the information currently in the record, the issue tentatively appears 
as follows.  Petitioner does not contest the underlying citation (directing the removal of two cars 
parked on the property), but the imposition of a $212 “reinspection fee.”   
 
Apparently, petitioner argues that the reinspection fee is authorized by Concord Municipal Code 
section 15.80.020 only for violations that are not corrected when ordered to be corrected; and 
only for violations of Chapter 8.20, not Chapter 8.25.420, which is the section under which this 
citation was issued.  The first contention is legally correct, but the hearing officer’s decision 
states that in fact that violation was not corrected in a timely manner.  No evidence in the file 
supports that conclusion, however.   
 
As to the application of the reinspection fee to this particular violation, section 15.80.010 of the 
Concord Municipal Code provides that the reinspection fee may be imposed “in connection with 
the enforcement of this code and/or any other code which said department is legally entitled to 
enforce[.]”  Section 15.80.020 then sets out various code sections that the building department 
and Code Enforcement Division “have the nonexclusive duty to enforce[.]”  A list then follows, 
but section 8.25.420 is not included on the list, although subsection (b) allows the City Manager 
to designate additional chapters that may be enforced by designated staff.   Thus, petitioner 
argues, this particular violation is not one of the infractions for which the reinspection fee is 
authorized.  The difficulty with petitioner’s argument is that section 15.80.010 authorizes the 
reinspection fee for anything the department is “legally entitled to enforce,” while section 
15.80.020 only establishes which sections the department has a duty to enforce.  The former is 
broader than the latter.  Thus, even if section 8.25.420 is not one of the sections that the 
department has a duty to enforce, the department it still is entitled to enforce it (i.e., it may if it 
chooses to), and therefore it falls within the authorization of the reinspection fee. 

The Court cannot reach the substantive issues, however, until the procedural issues are 
addressed by the parties. 
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12.  TIME: 10:00   CASE#: MSC18-00407 
CASE NAME: PESTA VS. MERITAGE HOMES 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of conditional settlement on cross-complaint filed 6/14/19. 

  

13.  TIME:  1:30   CASE#: MSC19-00662 
CASE NAME: MICHELLE DAVIS VS. PETSMART 
SPECIALLY SET HEARING ON INFORMAL DISCOVERY CONFERENCE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued to 7/11/19 at 10 a.m. 

 

 
ADD-ONS 

 

14.  TIME:  9:05   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

15.  TIME:  9:05   CASE#: MSC19-00503 
CASE NAME: ABBINGTON OWNERS'  VS.  SHAPELL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHAPELL INDUSTRIES, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to July 25, 2019, 9:00 a.m., at the request of the parties. 

 

 


